19

110001 BT B ST HRY |

rgFaTerr (3rfier-l) ST SeuTEeT e *
FICHAT T, el 3cUTe; Lo $1aT,

qieicehieleh o I, THTTENS,
3EHSIEIE — 380015.

e s =L gRT

$  wigw g : File No : V2(62)/83/Ahd-1/2016-17 /3 oY & ~S

Stay Appl.No. NA/2016-17

g anfrer amew wemr Order-In-Appeal Nos. AHM-EXCUS-001-APP-015-2017-18
fesife  28.06.2017 widi &3 # a¥r@ Date of Issue E‘t

ot IAT viax amgem (arfien-l) BT Wik B
Passed by Shri. Uma Shanker, Commissioner (Appeal-)
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MP-01/DC/Div-IV/2015-16 fa=fe: 14/05/2015, @ gfte

Avrising out of Order-in-Original No. I\'IiP;;()1IDCIDiv7IV/2015-16 fe=itw: 14/05/2015 issued by
Deputy Commissioner,Div-IV Central Excise, Ahmedabad-I

g sfterepat 1 A v gar Name & Address of the Appellant / Respondent

M/S Zedex clothing pvt.itd
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in he following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid vil
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India. ’ ' :
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(b)

2)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used-in the manufacturs of the goods which are exported
to any country or territory outside India. '
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the. Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. S
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above. T Ay
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(5)

S

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

* accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,

Rs.5,000/- and Rs.10,000/- where amount of duty / psnalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominaie public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. ’ -
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Cenzral Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-! item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules CO\}éring these and othar related matter contended in the

Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cervat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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ORDER-IN-APPEAL

M/s. Zedex Clothing Private Limited. 132/2. 3alaji Estate. Isanpur Narol
Highway, Behind” Monti Hotel, Isanpur, Ahmedabad, Gujarat- 382 443. Vor short -
‘appellant”] has filed this appeal against OO No. MP/O]/Dt‘/Div-IVQOl5-16 dated
14.5.2015, passed by the Deputy Commissioner. Central Excise. Division IV. Ahmedabad

[for short - ‘adjudicating authority’].

2. Briefly, the facts are that a show cause notice dazed 23.12.2014. was issued to
the appellant alleging inter-alia, that they had wrongly availed CENVAT credit of Rs.
3,82,028/- in respect of service tax paid to commission agent for sale ol finished goods
cleared to their customers during the period from March 2011 to April 2013.  The
adjudicating authority vide his impugned OIO. relying on the case of M/s. Cadila Health
Care Limited [2013-TIOL-12-HC-AHM-ST] held that the appellant is not eligible for
CENVAT credit of service tax paid on commission paid to sales agents. He therefore.
disallowed the CENVAT credit, ordered recovery of interes: and further imposed penalty

on the appellant.

3. It is against this OIO, that the appellant feeling azgrieved. has filed this appeal

on the grounds that:

(a) the impugned order has been passed without fully appreciating the fact that the
inputs service so used was in relation to the manufacture of final product:

(b) the issue had reached its finality when the Government issued notification No.
2/2016-CE(NT) dated 3.2.2016. wherein the definitior of input services was amended
by inserting an explanation, which stated that sales promotion includes service by way
of sale of dutiable goods, on commission basis:

(c)the Hon’ble CESTAT, vide its order in the case ol M/s. Lssar Steel India Limited
[2016-TIOL-520 CESTAT-AHM]. held that the aforementioned amendment was
retrospective.

3.1 The appellant has filed an application for condor-ation of delay on the grounds
that they had received the impugned OIO dated 14.5.2015 only on 8.9.2016: thal the
appellant was required to file appeal within three months of -eceipt of impugned O10: that
the name of the applicant is not available on the postal receipt which is provided to the
applicant as proof of receipt of OIO by the department: that the signature on the postal
receipt, is not of the director/account clerk/excise clerk of tke appellant: that the signature
on the postal acknowledgement is not of any of the applicant’s employees or even the

chowkidar of the factory.

4. Personal hearing in respect of the appeal was held on 20.6.2017.  Shri

M.K.Kothari and Shri G.R.Shah, Consultants. appeared on behalf of the appe,!,langﬁg{%j;l%\

consultants, reiterated the grounds of appeal and further submitted that the |

- was not received by them.
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5. I have gone through the facts of the case. the grounds of appeal and the oral
submissions made by the consultants. The primary issue to be decided in this appeal is

whether the appellant is eligible for CENVAT credit in respect of service tax paid on

comimission paid to commission agent for sale of finished goods in respect of the period

from March 2011 to April 2013 or otherwise.

6. However, before moving into the merits of the matter. | find that the appeal has
been filed after almost 15 months after the date of communication of the impugned O10.
The appellant’s averment in this regard is that he had not received the impugned OlO and
that it was only received on 8.9.2016. Since, there was an abnormal gap from the date of
issue of OIO and the date of receipt of OIO. as claimec by the appellant. Assistant
Commissioner, Central Excise, Division IV. Ahmedabad-I was asked vide letter dated
10.11.2016, to confirm the date of issue and date of communication along with evidence.
Assistant Commissioner, Central Excise. Division IV. vice his letter dated 1.2.2017.

submitted the following reply:[relevant extracts]

In this connection, it is to submit that OlO No., MP/O1 DC:Div 11 2015-16 duted 14.5.2015
issued by the Depury Commissioner, C.EX. Div-11", Ahmedabad-1 was dispatched to the concerned
assessee by this office through Registered Post on 19.5.2015 aiid same was delivered at their
premises on 25.5.20135 as per postal acknowledgement received. Copy of postal acknoswledgement
‘is enclosed for ready reference please.

This faci was already reported to the assessee in response to their letter dated 13.6.2016 hy

JRO vide letter dated 11.8.2016."

I have gone through the postal acknowledgement. enclosed with the aforementioned letter

which clearly depicts the name of the appellant and further shows the receipt of the

. impugned OIO on 25.5.2015. The address also appears to be correct. The contention.

therefore, of the appellant that the impugned OlO may have been delivered at some other
place and that they were not able to 1'ec6g11ise the signature of the person. is not a tenable

argument.

7. I find that the aforementioned appeal have bezn [iled beyond the stipulated
60 days time limit specified under section 35(1) of the Central Excise Act. 1944. Relevant

extracts of Section 35 of Central Excise Act. 1944, is reproduced below for ease ol

reference:

SECTION 35. Appeals to [Commissioner (Appeals)]. — (1) Amv person aggrieved by any
decision or order passed under this Act by a Central Excise Dfficer. lower in rank than u
[Principal Commissioner of Central Excise or Commissioner of Central Excise]. may appeal 1o
the [Commissioner of Central Excise (Appeals)] [hereafier in inis Chapter referred 1o us the
[Commissioner (Appeals)]] [within sixty days] from the date of the communication to him of such
decision or order :

[Provided that the Commissioner (Appeals) may. if he is satisfied inat the appellant was prevented
by sufficient cause from presenting the appéal within the aforesaid period of siviy duys. allow it 1o
be presented within a further period of thirty days.] :
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8. I find that the aforementioned appeal has been filed beyond the prescribed
time limit of sixty days. The delay in filing said appeals is more than thirty days alter the

prescribed time limit of sixty days. As such [ am not empowered to condone the delay in

this appeal. as it was filed after 90 days from the date of communication of the impugned

order. In view of the foregoing, I reject the appeal on limitation as provided under Section

35 of the Central Excise Act, 1944,

9. STSeTeRaT ERT gof AT 1S 3T &1 uerT 3Ul adih 8§ RRAT ST gl
0. The appeal filed by the appellant stands disposed >I'in above terms.
N
Qﬂﬂ\g‘j
(3HT 2)
3TIH (3died - 1)
Date 3 $06.2017
Attested

A
(Vino Kose)

Superintendent (Appeal-I),
Central Excise,
Ahmedabad.

By RPAD.

To,

M/s. Zedex Clothing Private Limited,

132/2, Balaji Estate.

Isanpur Narol Highway, Behind Monti Hotel,
[sanpur, Ahmedabad,

Gujarat- 382 443

Copy to:-

The Chief Commissioner, Central Excise. Ahmedabad Zone .

The Commissioner, Central Excise, Ahmedabad-1.

The Deputy/Assistant Commissioner, Division [V. Ahmedabad-1.

The Additional/Joint Commissioner. System. Central Excise. Ahmedabad-1.
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